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Court of Errors and Appeals of New Jersey. 
COOPER v. LOUANSTEIN. 

A. owning an unimproved lot over which projected, to the extent of a foot, the 
eaves of an adjoining house owned by B., conveyed to B. by a deed in the execu- 
tion of which B. did not join, the strip of land one foot wide so overhung. The 
deed stipulated that it was made and accepted upon the express condition and reser- 
vation that A. and his heirs, or whoever might own, A.'s said lot, should have the 
right of building up to the line of said lot thereby conveyed, and of having two 
windows looking out on said lot, ' ' which windows shall not be hindered or obstructed 
in any way by said B. , his heirs or assigns, to any other or greater extent than such 
windows if so erected could be obstructed by the house of B., at present standing on his 
said lot." On a bill to enjoin B. from extending his house over his front yard ad- 
joining A.'s lot, Held, that the deed did not entitle A. to have the whole of B.'s front 
yard as it then existed, unobstructed by buildings, for the benefit of A.'s windows, 
but only the strip of land one foot in width conveyed by the deed. 

Per Beasley, C. J. — A deed not executed by the grantee but accepted by him, 
containing a grant of an easement in lands of the grantee, such lands not being 
passed to him by the conveyance, is not to be regarded with respect to the grant of 
such easement as the deed of the grantee. 

This was an appeal from a decree advised by a special master 
and based upon the following facts : 

The complainant's grantor, William J. Cooper, and the defend- 
ant, were in 1870 owners of adjoining lots on Market street, in 
Morristown. On the defendant's lot stood a dwelling about eleven 
feet back from the street. Cooper being about to erect a building 
on his lot, discovered that the eaves of defendant's house projected 
over the division line, and thereupon an arrangement was made 
between him and the defendant in fulfilment of which he, for a cash 
consideration of $100, conveyed to the defendant in fee a strip of 
ground one foot wide along the dividing line, the deed therefor 
containing the following clause : 

" This deed is made and accepted upon this express condition 
and reservation that the said William J. Cooper, and his heirs, or 
whosoever may at any time hereafter own the adjoining land of said 
Cooper, shall have the full right, liberty and privilege of building 
up to the line of the lot hereby conveyed and of having and enjoy- 
ing two windows, one on the first story and one on the second story 
in the side of such building as he or they may put up, looking out 
upon said lot, which windows shall not be hindered or obstructed in 
any way by said Louanstein or his heirs or assigns to any other or 
greater extent than such windows if now erected could be obstructed 
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by the house of said Louanatein at present standing on his said 
lot." 

Cooper then erected a brick building upon bis lot, extending to 
the street line in front and to the newly-constituted division line on 
the side toward the defendant, and in that side placed a window in 
the second story, near the front, overlooking the defendant's front 
yard. In January 1882, the defendant began the erection of an 
addition to his house, extending to the front of his lot and to the 
old division line between him and Cooper, and being of a height 
sufficient to obstruct the view from the window before mentioned. 
The complainant's bill was filed to enjoin such obstruction. 

Mr. Henry 0. Pitney, for appellant. 

Mr. Alfred Mills and Mr. B. Q-ummere, for respondent. 

The opinion of the court was delivered by 

Dixon, J. — Under the view which we have adopted in this case, 
no other question need be decided than that of the true meaning 
of the clause upon which the complainant relies for the maintenance 
of her suit. She contends that by the " condition and reservation" 
in the deed from her grantor to the defendant, she has a right to 
have her window unobstructed by any erection on the defendant's 
lot save the building which stood there when the deed was made. 
This claim, if maintained, practically deprives the defendant of the 
use of the front part of his lot except for the purposes of a yard. 
In view of the facts that in purchasing the one-foot strip, he was 
protecting only the eaves of his house, and that he paid in cash the 
full value of the land he bought, it is plain that the claim is one 
which a priori would be thought not likely to accord with the in- 
tention of the defendant. These circumstances may legitimately 
be regarded as throwing light upon the language of the written 
instrument, for the court is called upon to put itself in the 
position of the parties and to avoid, if it fairly can, any inter- 
pretation of their words and acts which will lead to an unreason- 
able result. 

Turning, then, to the language of the clause, we see that the 
rights which Cooper affirmatively reserved were : 1st, that of build- 
ing up to the line of the lot conveyed, viz., the one-foot strip ; 
2d, that of having two windows in the side of his building, look- 
ing out upon said lot ; and then was added a negative sentence as 
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to the obstruction of these windows. Of these affirmative reser- 
vations, the right of building up to the line of the lot conveyed and 
the right of having two windows in the side of his building, were 
such as would have belonged to Cooper without being expressly 
preserved, and the only important words to be found are the phrase 
" looking out upon said lot." This it is that gives character and 
scope to the right which the parties intended to secure. There 
can be no question of the meaning of this phrase; "said lot" is 
the one-foot strip, just before mentioned, and therefore the windows 
which Cooper reserved the right to have and enjoy were windows 
looking out upon the one-foot strip. If the entire clause of the 
deed stopped here, no reasonable doubt could be raised about its 
interpretation. It would clearly import tbafthe strip, and the strip 
only, was to be kept open for the use of the windows ; an exami 
nation of the remainder of the clause does not, I think disclose any 
different purpose. It in effect forbids Louanstein to create any new 
obstruction to the windows, and permits him to maintain whatever 
obstruction his old building interposed. But in determining the 
extent of this prohibition, we are to bear in mind that the sig- 
nificant feature of the windows protected is that they are win- 
dows looking out upon the one-foot strip, and hence it is quite 
reasonable to conclude that this outlook constitutes the measure 
of the prohibition. In accord with the same notion is the per- 
mission to maintain the old obstruction, for, as the house then 
standing on the defendant's lot overlapped a portion of this 
strip, he would have been required to remove this projection, 
unless this permission had been added to qualify the right before 
reserved. 

My conclusion, therefore, is that by this deed the parties designed 
to vest in Louanstein the fee of this one-foot strip, and to reserve 
to Cooper and his heirs and assigns a right to the use of said strip 
for his two windows, except so far as such use was already impaired 
by the house then standing on defendant's lot. 

An additional circumstance favoring this conclusion is found in 
the fact that the grantor in this deed denominated the retention of 
his right a " reservation," a sufficiently apt term, if applied to 
something which he might otherwise have been thought to be sur- 
rendering, a totally inapt term, if applied to something which he 
was then for the first time seeking to acquire. 

The chancellor's decree dismissing the complainant's bill should 
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be affirmed, on the ground that the complainant is not entitled to 
the right which she sets up. 

Beasley, C. J. — The question before the court does not, in my 
opinion, depend on the construction of a written contract, for the 
conveyance from Cooper to Louanstein is not regarded by me, with 
respect to the subject of the easement in controversy, as the deed 
of the latter. In point of fact that instrument was not executed 
by him, and, touching the point in dispute, it is not to be attributed 
to him as a matter of law. As I understand the authorities, none 
of them lend any countenance whatever to such an attribution, and 
they can be made to wear such a semblance only by failing to dis- 
criminate between the facts to which such authorities properly apply 
and the facts involved in the present case. 

The inquiry before the court relates to the grant of an easement 
by force of a deed not actually executed by the grantee, in lands 
of the grantee, and which are not, either in whole or in part, trans- 
ferred by the conveyance. The case is the same as though A. 
should convey to B. a tract of land situated in the city of Trenton, 
and should insert in such conveyance the grant of a right of way 
over the lands of B., located in Princeton. The question is, by the 
acceptance of such a deed, is it the deed of B. with respect to the 
transfer of the right of way ? To this query I answer unhesitat- 
ingly in the negative. 

And in the first place it should be noted that if the instrument 
in the case suggested, and in the one before the court, is to be taken 
as the deed of the grantee, still it is indisputable that resting on 
its own footing alone, it would be unenforceable against him, either 
at law or in equity. This is the effect of the Statute of Frauds, 
which requires the signature of the person desirous of passing such 
an interest in his land. So that if we were to adopt the theory 
which is rejected by me, we would have the anomaly presented of 
a deed of a party being utterly ineffectual for the purpose for which 
it was designed. It would be styled a grant, but nothing in point 
of law or of fact would pass under it. If the complainant in the 
present case had not set forth in his bill acts of part performance 
of the agreement for this easement, which he asserts is contained 
in this attributed deed, he would have exhibited a case without any 
legal or equitable basis ; and to such a case the ascription of the 
deed to the defendant is not a necessity, for if the agreement in 
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question had been by parol it would have been, under the alleged 
facts, quite as efficacious as though it were under seal. The tech- 
nical doctrine, therefore, which has in some instances the effect of 
attributing a deed as the act of a person who never signed or sealed 
it, is by no means essential or beneficial to the equitable disposition 
of the class of cases to which the present one belongs, nor indeed 
to any class of cases that can be imagined. 

The principles on which the decisions rest, which ascribe a deed 
to a non-executing grantee, do not warrant their application to the 
present case. Such decisions relate to stipulations on the part of 
the grantee, which are connected with or relate to the land 
embraced in the conveyance. Covenants contained in such instru- 
ments, which have been declared to be binding, have universally 
been of this character. Such agreements may indeed be collateral 
to the conveyance, but they must relate to the premises whose title 
is transferred. This was the condition of things in Finley v. Simp- 
son, 2 Zab. 311, for in that instance the covenant ascribed, as a 
matter of law, to the grantee, was that he would pay off the money 
which was secured by a mortgage on the land granted. It is, I 
think, very plain that if the moneys in question had not been a 
burthen on the land, the statement of the assumption of the debt 
by the non-executing grantee contained in the deed of the grantor 
would not have been imputed to the former as his covenant. And 
yet that, in effect, is what is claimed on the side of the complainant 
in the present case. Such a doctrine is not supported by the deci- 
sion just quoted, nor by any of the authorities which form its 
foundation. I have examined all those authorities, and I find that, 
without exception, they relate to covenants connected with the 
premises demised or conveyed. Not one of them indicates the 
doctrine that a statement of an agreement touching alien lands will 
be imputed to the grantee. Among such authorities the leading 
one is the case cited from the year-books, 38 Edw. III., c. 8, 9. 
The facts involved were these : a demise was made to two lessees, 
only one of whom executed the counterpart of the lease, but both 
went into possession. The lease contained a covenant, on the 
part of the lessees, to pay 20Z. if certain conditions were not com- 
plied with. The court decided that the instrument was the deed 
of both lessees. But the conditions referred to all related to the 
land demised, and consequently such judgment was a proper basis 
for the decision in Finley v. Simpson, but will afford no basis for 
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the decision of the present case. Neither Sir Edward Coke nor 
Chief-Baron Comyns, nor any other legal writer, intimates any 
opinion that the technical rule in question can be carried any fur- 
ther than it was in this case from the year-books. In Sheppard's 
Touchstone, vol. 1, p. 177, the law on this head is stated with exact- 
ness. This learned writer says : " If a feoffment or a lease be 
made to two, or to a man and his wife, and there are divers cove- 
nants in the deed to be performed on the part of the lessees, and 
one of them doth not seal, or the wife doth or doth not seal during 
coverture, and he or she that doth not seal doth notwithstanding 
accept of the estate and occupy the lands conveyed or demised ; in 
these cases, as touching all inherent covenants, as for payment of 
rent and the accessories thereof, or clauses of distress, or re-entry, 
nomine poena, reparations and the like, they are bound by these 
covenants as if they did seal the deed." Both this distinguished 
author and Lord Coke expressly declare that the root of this legal 
rule is in the maxim : Qui sentit commodum sentire debet et onus, 
et transit terra cum onere — that is, that he who takes the land 
conveyed or demised must take it with the burthen upon it. It is 
obvious that this maxim cannot be applied to the case before the 
court. If covenants relating to alien lands are to be construed 
as the agreements by specialty of a non-executing grantee, it would 
follow that any other stipulation which the grantor might insert in 
his conveyance would be so regarded. Thus the grantee might in 
such form be made to convey his lands, or to sell a ship or a stock 
of goods. It seems to me that a rule of law of this kind would 
be fraught with mischief. If a grantor wishes to obtain a convey- 
ance of lands from his grantee, or wishes to obtain an easement in 
such lands, it is the reasonable and safe course to require him to 
obtain a deed to that end, executed by such grantee. The law 
gives a peculiar efficacy to deeds, on the ground that the act of 
signing, sealing and delivering such instruments denotes caution 
and deliberation in the person executing them. It would be an 
unwise policy to introduce into the law, instruments having such 
efficacy which have not been, in their formation, attended with such 
formalities. 

My footing, therefore, in the present matter is this : I do not 
regard the clause relating to the easement in question, as con- 
tained in a deed of the defendant, Louanstein ; but I regard such 
statement, the deed being accepted by Louanstein, as a circum- 
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stance of evidence, more or less strong, as the case may be, tend- 
ing to show a parol agreement for such easement. If this 'were 
the deed of the defendant it could not be contradicted or altered 
by extraneous evidence; it would have to speak for itself, and all 
that this court could do would be to enforce its terms. This is the 
force that I refuse to give to it, looking upon it as simply evidence 
of a character susceptible of explanation or alteration by the other 
facts in the case. If there were no other proof on this subject 
except the statement of the bargain in the grantor's deed, I should 
treat it as was done in the case cited from the New York reports, 
as full proof of an agreement in the terms of such statement, and, 
as the transaction has in part been executed, should favor its 
enforcement. But the matter does not stand on such statement 
alone ; there is other testimony on the subject that has satisfied 
me that the easement, as claimed by the complainant, was not a 
part of the bargain. The defendant did not agree to grant the 
easement to the extent set up in the complainant's bill. Taking 
this view of the testimony, I will vote, on that ground, to affirm 
this decree. 

Depub, J., delivered a dissenting opinion. 

A covenant or stipulation inserted in But see Emerson v. Simpson, 43 N. H. 
a deed-poll binds the grantee, his heirs 475; Parish v. Whitney, 3 Gray 516; 
and assigns, where such stipulation di- or party wall, Maine v. Curnston, 98 
reetly relates to the premises conveyed : Mass. 317 ; Burlock v. Peck, 2 Duer 90; 
Stinesv. Dorman, 25 Ohio St. 580; Clark but see Scott v. McMillan, 76 N. Y. 141; 
v. Martin, 49 Penn. St. 289 ; Seymour Bloch v. Isham, 28 Ind. 37. 
v. McDonald, 4 Sandf. Ch. 502 ; Atlan- Unless building restrictions, &c, ap- 
tic Dock Co. v. Leavitt, 50 Barb. 135, pear to have been inserted for the benefit 
54 N. Y. 35 ; Anon., 2 Abb. N. C. 56 ; of adjacent lands, they are merely per- 
Kimpton v. Walker, 9 Vt. 191 ; and also sonal, and do not run with the land : 
where it relates to the premises convoyed Skinner v. Shepard, 130 Mass. 180; 
and the adjoining premises, as a fence : Pierce v. Keator, 9 Hun 532, 70 N. Y. 
Kellogg v. Robinson, 6 Vt. 276 ; Bur- 419 ; Goddard on Eas. (Bennet's ed.) 
bank v. Pillsbury, 48 N. H. 475 ; Harri- 367, note ; Wagner v. Hanna, 38 Cal. 
man v. Park, 55 Id. 471 ; Newell v. Ill ; Keates v. Lyon, L. R., 4 Ch. App. 
Hill, 2 Met. (Mass.) 180; Bronson v. 218; Renals v. Cowlishaw, L. R., 9 Ch. 
Coffin, 108 Mass. 175; 118 Id. 156; Div. 125; 11 Id. 866; Thurston v. 
Blain v. Taylor, 19 Abb. Pr. 228 ; Haz- Minke, 32 Md. 487 ; see Peck v. Con- 
lettv. Sinclair, 76 Ind. 488; Easter v. way, 119 Mass. 546; Herrick v. Mar- 
Little Miami Railroad Co., 14 Ohio St. shall, 66 Me. 435 ; Badger v. Boardman, 
48 ; Boyle v. Tamlyn, 6 B. & C. 329 ; 16 Gray 559. 

Walsh v. Barton, 24 Ohio St. 28 ; Duffy In Athey v. McHenry, 6 B. Mon. 50, 

v. N. Y. 4- H. Railroad Co., 2 Hilt. 496. A. was the owner of a house adjoining on 



COOPER v. LOUANSTEIN. 



745 



the north a vacant lot thirty feet wide 
and two hundred feet deep. The house 
projected slightly over the line of the 
vacant lot, and had a door and several 
windows opening thereon. M. had con- 
tracted to buy the vacant lot, and also 
another one beyond and adjoining it, but 
agreed, through his agent, that the owner 
of the thirty feet might sell ten feet 
thereof to A., next to A.'s lot, on con- 
dition, as alleged," that it was to be for- 
ever left open and not further built 
upon," in order that "it should remain 
forever an open space between A.'s 
house and the house which M. was about 
to build, to afford air and light to both." 
The deed was executed and delivered, 
but contained no restrictions whatever — 
a fact that M. did not discover until some 
tim6 afterwards. M. built his house 
adjoining the south line of the ten-feet 
strip, and A. afterwards built a coal- 
house on the back part of the strip, and 
also nailed up boards near and in front 
of M.'s windows on the north side of 
M.'s house, so as to cover them and ex- 
clude the light and air therefrom. M. 
filed a bill to correct A.'s deed by insert- 
ing the above-quoted stipulation, and to 
compel A. to remove the coal-house, and 
also the boards which darkened the win- 
dows, and to prevent any further erec- 
tions on gaid strip. Held, that the cir- 
cumstances of the transfer of the strip, 
the relative positions of the parties, and 
their motives and acts before and after 
the strip was sold, could be inquired 
into ; and the deed was ordered to be 
reformed so as to contain a clause pre- 
venting A.'s building on the strip only as 
far back as the houses stood, and requir- 
ing him to remove the boards, but not 
the coal-house. 

In Woodruff" v. Trenton Water Power 
Co., 2 Stock. 489, a corporation stipu- 
lated in a deed of lands to them for a 
raceway, that they would erect and main- 
tain a bridge across their raceway, and 
also a landing-place on the Delaware 
river on other lands of the grantor, and 

Vol. XXXI.— 94 



all necessary fences, and that the grantor 
might use the raceway to water his cattle 
and to take ice therefrom, the premises 
to revert in case of breach. Held, that 
the covenants ran with the land and were 
enforceable by the heir of the grantor 
against the successors of the grantees, 
but that equity could not compel specific 
performance because the complainant 
could, by the terms of the deed, enforce 
the forfeiture of the estate at pleasure 
See Rgan v. Lockhart, 1 Pug. (N. B.) 
127. 

In Cooke v. Chilcott, L. R., 3 Ch. Div. 
694, a purchaser of a piece of land, with 
a well or spring upon it, covenanted 
with the vendor, who retained land ad- 
joining to be disposed of for building 
sites, to erect a pump and reservoir, and 
to supply water therefrom to all houses 
built on vendor's other land. Held, a 
covenant running with the land, and en- 
forceable by the purchaser of one of 
original vendor's lots against the vendee 
of the original purchaser. [This case 
was questioned in Haywood v. Brunswick 
Build. Soc, L. R., 8 Q. B. D. 403.] 

In Daniel v. Stepney, L. R., 9 Exch. 
185, a power of distress in a demise of 
mines over " any lands in which there 
shall be, for the time being, any pits or 
openings by or through which the coal or 
culm by the said deed demised shall, for 
the time being, be in course of working 
by the lessees, their executors, adminis- 
trators and assigns, was held to author- 
ize, as against the assignees of the les- 
sees, with notice, a distress at pits not 
included iu the demise, but referred to in 
it, and then worked by the lessees. 

In Catt v. Tourle, L. R., 4 Ch. App. 
654, the plaintiff sold a piece of land to 
a society which covenanted with him that 
he, his heirs and assigns, should have the 
exclusive right of supplying beer to any 
public house erected on the land, but the 
plaintiff entered into no covenant to sup- 
ply it. Held, that plaintiff could enjoin 
the defendant, who had purchased part 
of the land and erected a public house 
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thereon, from supplying such public 
house with his own beer. 

In Luker v. Dennis, L. R., 7 Ch. Div. 
227, a brewer leased a public house to a 
publican who, in the lease, covenanted 
for himself, his representatives and as- 
signs, to purchase from the lessor all the 
beer consumed at that public house, and 
also at another public house of which the 
publican held a lease under another land- 
lord. Held, that the latter covenant was 
binding in equity, upon an assignee of 
the lease of the second public house, who 
had notice of the covenant. 

In Biggar v. Allen, 15 Grant's Ch. 
358, the plaintiff claimed under a gran- 
tee to whom had been conveyed a lot 
bordering on a lane leading to the gran- 
tor's dwelling. On this lot the original 
grantee had built a hotel with windows 
looking out on the lane, under the verbal 
assurance of the grantor that the lane 
should not be built upon opposite the 
adjacent houses. Held, that plaintiff 
could enjoin the grantor's widow from 
building on the lane so as to close the 
windows of his hotel. 

In Rockford Railroad Co. v. Beckemeire, 
72 111. 267, the natural and proximate 
loss (such as inconvenience in shipping 
grain) to the grantor in a deed-poll, 
from the grantees' failure to comply with 
a provision in the deed which required 
them to erect a depot " upon the section 
of land" on which the grantor's farm 
was situated, was held recoverable, but 
not speculative damages. 

In Morse v. Copeland, 2 Gray 302, in 
1825, the Copelands, still owning other 
adjacent lands, conveyed their interest 
in a factory and water privilege to the 
Easton company, together with the right 
to flow all their (Copelands') lands as 
then flowed ; and the Easton company 
conveyed the same to Leach, through 
whom the plaintiff claims. In 1831, 
Leach gave the Copelands an oral license 
to erect a dam on their own land to ex- 
clude the water therefrom, which they 



did, and it remained until 1853. In 
1831, Leach also gave the Copelands an 
oral license to dig a ditch across his 
(Leach's) lands (now owned by the 
plaintiffs) to drain whatever water might 
accumulate on their land in consequence 
of having erected their dam. The ditch 
was dug and continued by them until 
1853, when the plaintiffs gave the de- 
fendants (the present owners of the Cope- 
lands' lands not conveyed to the Easton 
company) a written notice to discontinue 
the ditch and to remove the dam, and 
revoking the license therefor. Held, 
that he could revoke the license as to the 
ditch, even after twenty years, but not 
as to the dam. See Elting v. Clinton 
Mills Co., 36 Conn. 296 ; Williamson v. 
Tingling, 80 Ind. 379 ; Carr v. Lowry, 
27 Penn. St. 257 ; Goddard on Ease. 
(Bennet's ed.) 472 et seq.; Junction Rail- 
road Co. v. Sayres, 28 Ind. 318. 

Wooliscroft v. Norton, 15 Wis. 198, 
the owners of a dam and several mill 
sites, conveyed one of those sites to 
Stevens & Older, by a deed covenanting 
that the grantees would pay their rata- 
ble share of the expenses of keeping in 
repair the dam and raceway not on their 
lands. Held, binding on Stevens & 
Older's grantees. See Spensley v. Valen- 
tine, 34 Wis. 154. 

In McLean v. McKay, L. R., 5 P. C. 
327, a grantor conveyed a tract of land 
leaving a vacant lot belonging to the 
grantor between the lot on which his own 
house stood and the lot conveyed. The 
deed contained a clause that, " by the 
true intent which was unanimously 
agreed upon between the parties [the 
vacant lot] should never be hereafter 
sold, but left for the common benefit of 
both parties, their successors, "&c. Held, 
that the grantee's vendee could compel 
the guardian of the grantor's heir, who 
represented the deceased grantor, to re- 
move a building erected by him on the 
vacant lot. Also, Brew v. Van Demon, 
6 Heisk. 433 ; Phcenix Ins. Co. v. Con- 
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tinental Ins. Co., 14 Abb. Pr. (N. S.) 
266 ; Gay v. Walker, 36 Me. 54 ; Ful- 
ler v. Arms, 45 Vt. 400. 

In Martin v. Drinan, 128 Mass. 515, 
an agreement by the grantee in a deed- 
poll to keep in repair a building on 
adjoining land of the grantor, was held 
not to be a covenant, and not enforcea- 
ble by a subsequent grantee of the ad- 
joining land. 

In Bishop of Raphoe v. Hawkesworth, 
1 Hud. & Br. 606, lands were demised 
to the defendant by the bishop of R., on 
condition that if the defendant should 
grind grain grown on the demised 
premises, at any mill save the mill be- 
longing to the bishop of R. for the time 
being, he should pay to the lessor and 
his successors 5s. for each barrel of grain 
so ground, as if the same had been due 



for rent. The mill was not on the demised 
lands. Held, enforceable by the bishop 
of R.'s successor against the lessee, as 
rent. Also, Dunbar v. Jumper, 2 Yeates 
74; Wadiworth v. Smith, 11 Me. 278; 
Adams v. Morse, 51 Id. 497 ; Barllett v. 
Peaslee, 20 N. H. 547 ; Morse v. Garner, 
1 Strobh. 514. 

In Hodge v. Boothby, 48 Me. 68, a 
deed from A. to B. reserved to C."a right 
to cross said lot, and to take and haul 
away stone," &e. Held, that B., by ac- 
cepting his deed, was precluded from 
questioning C.'s rights in the premises. 
See Wickham v. Hawker, 7 M. & VV. 
63 ; Ives v. Van Auken, 34 Barb. 566 ; 
Eysaman v. Eysaman, 24 Hun 430 ; 
Rexford v. Marquis, 7 Lans. 249 ; May- 
nard v. Maynard, 4 Edw. Ch. 711. 

John H. Stewart. 
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Debtor and Creditor — Contract by Creditor to take less than Sum 
due — Whether Valid. — Judgment for a specific sum having been 
obtained by the plaintiff in an action, an agreement in writing was 
made between the plaintiff and defendant, whereby, in consideration 
that the defendant would pay part of the sum on the signing of the 
agreement, and the remainder to the plaintiff or her nominee by equal 
half-yearly instalments, the plaintiff undertook not to take any pro- 



1 Selected from late numbers of the Law Reports. 

2 Prepared expressly for the American Law Register, from the original opinions 
filed during Oct. Term 1882. The cases will probably appear in 17 Otto's Reports. 

8 From J. H. Lumpkin, Esq., Reporter. The cases will probably appear in 68 
or 69 Ga. Reports. 

* From J. Schaaf Stockett, Esq., Reporter ; to appear in 60 Md. Reports. 

6 From John H. Stewart, Esq., Reporter; to appear in 37 N. J. .Equity 
Reports. 



